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IN THE 


United States Court of Appeals 

for the District of Columbia 


April Term, 1944. 


No. 8768. 


JOSIAH C. COBB, Appellant, 
vs. 

CAPITAL TRANSIT COMPANY, a Corporation, 

Appellee . 


BRIEF FOR APPELLANT. 

Preliminary. 

The appellant, Josiah C. Cobb, will be designated as 
“plaintiff” in this brief and the appellee, Capital Transit 
Company, as “defendant”. 

Jurisdictional Statement. 

This is an Appeal by Josiah C. Cobb, plaintiff in the 
Court below, from a Judgment entered upon the verdict 
of a Jury in the District Court of the United States for 
the District of Columbia in an action for personal injuries 
sustained by the plaintiff as the result of being struck by 


o 


a Capital Transit Company street car. Jurisdiction in 
the District Court is derived from Title 11, Section 306, of 
the Code of Laws for the District of Columbia (1940 Edi¬ 
tion). Original Jurisdiction in the District Court is al¬ 
leged on page 1 of the Complaint. (App. 1.) 

This Court has Jurisdiction of this Appeal under the 
provisions of Title 17, Section 101, of the Code of Laws for 
the District of Columbia (1940 Edition) respecting Ap¬ 
peals from the District Court of the United States for the 
District of Columbia. 

Statement of the Case. 

This brief is written with a feeling of deep respect and 
admiration for the Trial Justice, Mr. Justice James W. 
Morris. 

In this suit the plaintiff was injured when struck by 
one of the defendant’s street cars while crossing a street 
car track on Pennsylvania Avenue, between 9th and 10th 
Streets, Northwest. Defendant’s street car tracks run 
east and west on Pennsylvania Avenue. At the time of the 
accident the plaintiff was 66 years of age and was retired 
from the District of Columbia Government because of physi¬ 
cal disabilities. This accident occurred on the 22nd day of 
June, 1942, a Monday, at about 4:35 P. M. Plaintiff was a 
passenger on a Capital Transit Company street car travel¬ 
ing in a westerly direction on Pennsylvania Avenue from 
the Capitol. He had one of the street car passes sold by 
the Capital Transit Company. He alighted from this street 
car near the west end of the street car loading platform at 
9th and Pennsylvania Avenue for the purpose of continu¬ 
ing his journey to his home, at 330 Rhode Island Avenue, 
N. E. The platform at this point is west of 9th Street. 
Plaintiff intended to board a bus at the southeast corner 
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of 9th and Pennsylvania Avenue which traveled north on 
9th Street to Rhode Island Avenue and then easterly. 

(App. 5) Plaintiff testified that after the street car from 
which he had alighted had moved away and 4 ‘gone 
up the line” he proceeded to cross the car tracks at this 
point, walking in a southerly direction. lie crossed at this 
point because the loading platform was crowded. Before 
stepping off of the westbound passenger platform plaintiff 
looked to the east and then to the west and seeing no street 
car coming he stepped onto the westbound car track. After 
stepping down onto the westbound track he again looked 
to the east and then to the west and seeing no street car 
coming, he proceeded across the tracks. He was then 3 or 
4 steps from the eastbound rail. He looked to the west 
a distance of approximately 150 feet and testified that he 
thought he could cross safely. Plaintiff when struck was 
looking east and did not see the street car that struck him. 

(App. 6) Two passengers on the street car which struck 
the plaintiff testified that the street car was being 
operated at a speed of approximately 25 to 30 miles per 
hour; that the street car did not slow down as it approached 
the loading platform; that no gong was sounded; that the 
street car made a violent and abrupt stop throwing the 
passengers forward; and, after the street car came to a 
stop the plaintiff’s body was lying up against the loading 
platform on the other track opposite the center door of the 
striking street car. 

All of the material testimony adduced at the trial on be¬ 
half of the defendant is printed in the Appendix to this 
brief. 
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Statement of Points. 

The Trial Court erred in denying plaintiff’s prayer (Num¬ 
ber Five) for Instruction on the doctrine of last clear 
chance. 


Summary of Argument. 

1. The plaintiff contends that the Trial Court erred 
in refusing to instruct the Jury on the doctrine of last 
clear chance as requested. The motorman of the street 
car involved in this accident testified by deposition for the 
defendant that he saw the plaintiff in the middle of the 
north track looking back over his shoulder toward the 
east (his street car was being operated on the south track 
in an easterly direction) and that the plaintiff continued 
to walk toward his track but never looked, in his direction. 
He further testified, “I don’t believe he knew what hit him”. 
That at the time he saw the plaintiff the street car was 
going 15 miles per hour and he was applying the brakes 
prior to seeing him. It is clear from this testimony that 
the motorman was aware of the plaintiff’s danger and his 
obliviousness to it. Let us assume that the plaintiff was 
walking at the rate of 2 miles per hour and that he had to 
walk a distance of 6 feet to reach the point of impact, after 
the motorman saw him. (From the center of the north 
track and across the “dummy space” to the south track.) 
The street car traveling 15 miles per hour w T as going iy 2 
times as fast as the plaintiff, therefore while the plaintiff 
in reaching the point of impact traveled six feet—the street 
car went 45 feet. The expert witness testified for the 
defendant that the street car traveling 15 miles per hour 
on level ground and a dry track could stop in 25 feet plus 
the reaction time. It is submitted that the motorman in 
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the proper operation of this street car could have stopped 
this car and avoided striking the plaintiff after he became 
aware of the danger and the plaintiff’s obliviousness to 
it and failed to do so. The evidence of the motorman alone 
warranted submitting to the J urv an instruction on the last 
clear chance doctrine. 

2. The plaintiff was in the danger zone when seen by 
the motorman in the middle of the north track. He was 
looking in the opposite direction and was unconscious of 
the impending danger. Under these circumstances the 
motorman could not assume that the plaintiff would stop 
before stepping on the east bound street car track. 

3. The motorman upon seeing a pedestrian in the dan¬ 
ger zone is under a duty in the exercise of reasonable care 
to stop his street car in the shortest time and space possible. 
Or stated otherwise, when a motorman sees a pedestrian 
unconscious of impending peril, approaching his track from 
a place of danger, he can assume nothing but must bring 
the street car to an immediate stop. A pedestrian must be 

i in a position of safety or approaching a position of safety 
before any assumption is applicable in behalf of the motor- 
man. 

4. The rule of evidence by which the lower Court may 
take the theory of last clear chance from the Jury is the 
same as that which permits the Court to direct a verdict 
for the defendant. If fair minded men may honestly draw 

i different conclusions of the negligence charged, the ques¬ 
tion is not one of law for the Court but of fact for the 
Jury. 
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ARGUMENT. 

PART L 

It is contended that the Trial Court erred in refusing to 
instruct the jury on the doctrine of last clear chance as re¬ 
quested by plaintiff. 

The doctrine of last clear chance is well established in 
this jurisdiction therefor an extensive citation of the cases 
is deemed unnecessary. In the case of Chr. Heurich Brew¬ 
ing Co. vs. McGavin, 56 App. D. C. 389, 16 Fed. (2d) 334, 
this Court enunciates the rule thus: 

“ * * * the law* is that even though the plaintiff may 
have been guilty of negligence wrhich contributed to 
the accident and the injury by putting herself in a posi¬ 
tion of peril, yet if thereafter the defendant, seeing the 
position in which she was, had an opportunity, by the 
exercise of reasonable care and prudence, to save her 
from the consequences of her negligence, it was his 
duty to do so, and if he failed to do so, and that w’as the 
immediate proximate cause of the injury to the plain¬ 
tiff, she may still recover. That is what is called the 
last clear chance.” 

1 The specific items of evidence winch comprise the doctrine 
of last clear chance are found in Jackson vs. Capital Tran¬ 
sit Co., 69 App. D. C. 147, 99 Fed. (2d) 380, where it was 
stated: 

“The sole issue of the case, therefore, may be stated 
in the following question: Was there evidence to show 
that (1) the deceased vras in a position of danger; 
(2) he was oblivious of his danger; (3) the motorman 
was av’are, or by the exercise of reasonable care should 
have been awrare, of deceased’s danger and oblivious¬ 
ness; (4) the motorman was able to stop the car and 
avoid striking the deceased after he became aware, 
or should have become aw T are, of this danger and 
obliviousness and failed to do so? If so, then the case 
should have gone to the jury. * • *” 
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It will now be shown that the testimony adduced at the 
trial in the case at bar, clearly and unequivocally complied 
with all the requirements of this doctrine and that the 
trial Court erred in denying Plaintiff’s prayer No. 5 (App. 
3) for Instruction on the doctrine of last clear chance. 

(1) Was there evidence to show that the plaintiff was 
in a position of danger ? The fact that he was in a position 
of danger is shown by the fact that he was injured. 

(2) Was there evidence to show that plaintiff was 
oblivious of his danger ? The plaintiff testified that he did 
not see the street car that struck him. (App. 6.) The motor- 
man testified, that he saw the plaintiff in the middle of the 
north track; that he was looking east away from my car over 
his left shoulder; that he never looked in my direction; and, 
I don’t believe he knew what hit him. (App. 11.) 

(3) Was the motorman aware of plaintiff’s danger and 
obliviousness ? 

In the case of Tyler vs. Starke, 76 U. S. App. D. C. 42, 
128 Fed. (2d) 611, the doctrine of last clear chance was 
presented to this Court. There had been a directed ver¬ 
dict for the defendant in the Trial Court. It was reversed 
and a new trial granted. In this case the appellant was 
crossing the roadway of 11th Street, S. E., in the middle 
of the block between “D” Street and South Carolina Ave¬ 
nue. She was crossing from the east sidewalk and was 
struck by an automobile traveling in a southerly direction 
on the west side of 11th Street, S. E. The appellant’s evi¬ 
dence showed that she was guilty of negligence in crossing 
the street in the middle of the block and in failing to con¬ 
tinue to look as she crossed. Before closing her case appel¬ 
lant called appellee as her witness. He testified that when 
he first saw appellant she was about 40 feet away; that he 
was traveling 18 or 20 miles an hour; and that he put his 
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brakes on as soon as be saw her and swerved to the left. 
This Court said: 

“This put in issue the question, whether the circum- 
i stances were such as to make applicable the last clear 
chance doctrine; or, stated otherwise, whether fair 
minded men might reasonably draw from the admitted 
facts the conclusion that appellee, just prior to the col- 
i lision, was aware of, or in the exercise of reasonable 
1 care should have been aware of, appellant’s danger and 
of her obliviousness to it in time to avoid injuring her.” 

The testimony of the motorman, in the case under dis¬ 
cussion, is practically identical with that of the appellee in 
this case. (Tyler v. Starke.) The motorman testified that 
when he first saw the plaintiff he was in the middle of the 
north track looking back over his shoulder toward the east; 
that the street car was traveling 15 miles an hour; that he 
was applying his brakes prior to seeing the plaintiff; and, 
that the plaintiff was struck by the left front of the street 
car. (App. 11.) This testimony tends to show that the 
motorman was aware of plaintiff’s danger and oblivious¬ 
ness. 

(4) Was the motorman able to stop the street car and 
avoid striking the plaintiff after he became aware of his 
danger and obliviousness to it? 

The street car tracks in the District of Columbia are 4 
feet 8y 2 inches in width and the “dummy space” between 
the two tracks is 5 feet 4*4 inches in width. The plaintiff 
testified that he could walk approximately one and one-half 
miles per hour. He further testified that he was 66 years of 
age at the time of this accident and had retired from the 
District of Columbia Government in 1933 because of phy¬ 
sical disabilities. (App. 5.) Let us assume that the plain¬ 
tiff walked at a speed of 2 miles per hour and that he had 
to walk a distance of 6 feet from the middle of the north 
track where he was first seen by the motorman to the 
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point of the impact. (If he was struck immediately over 
the north rail of the east bound track he w'ould have walked 
7 feet 8% inches from the middle of the north track.) 

While the plaintiff traversed the distance of 6 feet at the 
rate of 2 miles an hour, the street car, at its proportionately 
greater speed, 15 miles per hour according to the testimony 
of the motorman, must have traveled 7 Mj times such dis¬ 
tance, or 45 feet, after plaintiff’s perilous position was 
observable, and before he reached the point of impact. Abe 
Lynn Miles, the Chief Inspector of Street Railway Equip¬ 
ment for the Public Utilities Commission, testified for the 
defendant that a street car traveling at the rate of 15 miles 
per hour could be stopped in 25 feet, exclusive of the 
reaction time. (App. 20.) It is submitted that a distance 
of 5 feet is sufficient to cover the reaction time, considering, 
that in Roberts vs. Capital Transit Co., 76 U. S. App. D. C. 
367, 131 F. 2d 871, the plaintiff’s witnesses testified that 
the street car was stopped in 3 to 5 feet; that in Jackson 
vs. Capital Transit Co., 69 App. D. C. 147, 99 F. 2d 380, 
the plaintiff’s witnesses testified that the street car was 
stopped in 1 to 3 feet; and, in Kelly Furniture Co. vs. 
Washington Ry. & Electric Co., 64 App. D. C. 215, 76 F. 
2d 985, the street car was brought to a full stop within five 
feet of the point of collision. 

It is contended that the evidence and reasonable infer¬ 
ences drawn therefrom show that the motorman had suffi¬ 
cient opportunity in the exercise of due care to have stop¬ 
ped this street car and avoid striking the plaintiff. 

Now, the motorman also testified that when he first saw 
the plaintiff he was 12 feet away from the front of the 
street car. But, the testimony of the motorman stating 
where he first saw the plaintiff (in the middle of the north 
track) is more credible evidence because it expresses defi- 
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niteness while that of the distance (12 feet away) expresses 
oiffy an approximation. For instance, if a witness says: 
“I saw the man standing by the side of the lamppost and 
he was 25 feet away from me.” We know definitely where 
the man was standing (by the side of the lamppost) which 
testimony admits of no error, but as to the distance (25 
feet away from me) there is certainly room for error be¬ 
cause this is approximated. 

Appellant by the foregoing reasoning has attempted to 
show from a consideration solely of the motorman’s ver¬ 
sion of how this accident happened that the street car 
could have been stopped in time to have avoided the acci¬ 
dent. If we consider all of the testimony it will immedi¬ 
ately be observed that it is conflicting and raises a question 
of fact as to which version of the collision was correct. 
Plaintiff Cobb testified clearly and unequivocally that there 
was no street car on the north track. His testimony was 
that he did not step off the loading platform until the 
street car from which he had alighted had moved away 
and ‘‘gone way up the line.’ , Defendant’s witness, Darline 
Bristoe, testified that she saw the man only after he was 
struck and did not know where he came from. After the 
accident she observed the westbound street car very near 
to the 10th Street crossing. (App. 15.) The block of Penn¬ 
sylvania Avenue, N. W. between 9th and 10th Streets is 
one of the longest in the City. Defendant’s witness, Milton 
Collins, testified that he was a passenger on the bus bound 
for 11th and New York Avenue, N. W., which had stopped 
at the north curb of Pennsylvania Avenue, west of 9th 
Street, just across the street from the place where the ac¬ 
cident took place. On cross examination he said that the 
westbound street car had pulled off, that there was nothing 
to obstruct his vision of the eastbound street car which was 
traveling not more than 18 miles per hour. He gave sev- 
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eral versions of the distance he saw the eastbound street 
car travel before it struck the plaintiff. He saw it move: 
“several lengths of the street-car”; the westbound street 
car had: “almost reached the intersection” of 10th street; 
and, “I had an unobstructed view about a full length of the 
car before it hit the man.” (App. 16.) 

In the recently decided case of Sckear vs. Ludwig, < t cd., 
. .U. S. App. D. C. ..., No. 8427, decided May 15,1944, this 
Court reversed the action of the trial Court denying to the 
appellant an instruction on the doctrine of last clear chance. 
In its opinion this Court said: 

“The (trial) Court refused the instruction on.the 
ground that the case did not involve the doctrine of last 
clear chance. But as defendants themselves say in their 
brief, there was a question of fact ‘which version of 
the collision was correct, with the plaintiff contending 
# # and with the defendant contending * * V 
If, as the jury might have found, the plaintiff’s version 
was true, # * *. In that case her danger and her 
obliviousness to it might have been apparent to the 
driver of the car in the exercise of reasonable care on 
his part. The jury might have found that the driver 
had ample opportunity to see the plaintiff and, in the 
exercise of reasonable care, to avoid the accident. Ac¬ 
cordingly we think the requested instruction should 
have been given.” Reversed. 

The case of Bremmerman vs. Georgetown & T. Ry. Co., 
50 App. D. C. 378, 273 Fed. 342, is almost identical with the 
case under consideration. In this case the accident oc¬ 
curred on Wisconsin Avenue, at a point opposite Shoe¬ 
maker Lane. The double tracks of appellee run north and 
south along Wisconsin Avenue, and are crossed diagonally 
by this lane, which, on the east side of the tracks, is nothing 
more than a path. On the day in question Mr. Bremmer¬ 
man approached the tracks along Shoemaker Lane from 
the west. He proceeded diagonally across the south-bound 
track and across the 8 feet separating the two tracks, and 
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was about to step upon the north-bound track (the easterly- 
track), before the motorman of the car, approaching under 
power, made any attempt either to warn him or arrest the 
speed of the car. Mr. Bremmerman did not look towards the 
car at all. One witness testified that the car ran about 45 or 
50 feet north after striking the decedent. This Court said: 
“the negligence of the decedent being admitted, the sole 
question for our consideration is whether the last clear 
chance doctrine is applicable to the facts of this case.” The 
lower Court was held to have erred in directing a verdict 
for the defendant. The Court said: 

i “In the eyes of the law, where it is or should be ap¬ 
parent to a reasonably prudent person that a pedes¬ 
trian is unconscious of the approach of a car, and that 
unless his attention is attracted he in all probability 
will be killed or injured, the negligence of the motor- 
man, in failing to employ the means at his command 
to give warning of the danger which then is or should 
be apparent to him, and to arrest the speed of the car, 
if that be necessary and possible, is the immediate or 
proximate cause of the accident.” 

i “We think it should have been apparent to a rea¬ 
sonably prudent person, situated as was the motorman 
on the rapidly approaching car, that the decedent was 
not aware of the approach of the car, and therefore 
did not appreciate his peril. The plainest dictates of 
humanity and common sense demanded the employ¬ 
ment by the motorman in these circumstances of the 
agencies immediately at his command to avoid running 
down the decedent; but he failed to do anything, either 
to warn the decedent or arrest the speed of the car, 
until the accident was unavoidable. It is common 
knowledge that the crossing and recrossing of street 
car tracks tends to dull one’s sensibility to the ordinary 
manifestations of danger, while the shrill sound of a 
whistle may bring a realizing sense of peril. It is the 
i motorman’s duty, in running his Car, as has been re¬ 
peatedly stated, to watch the track, ahead of him, and, 
so far as he is able, avoid killing or maiming pedes¬ 
trians.” 
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In Tutweiler vs. Lowery, 279 Fed. 479, (6th Cir.) we 
find another Federal case in which the last clear chance 
doctrine was held applicable. In this case the plaintiff 
lived in Memphis, Tennessee, on the north side of Poplar 
Avenue. There are two street railway tracks on Poplar 
Avenue. Plaintiff on his way home walked easterly on the 
south side of the Avenue until he reached a point opposite 
his home. He then started across the street, continuing 
until he reached a trolley wire pole in the central part of 
the neutral strip (that is to say, between the south rail of 
the north railway tracks and the north rail of the south 
track) at a point midway of the block. Hearing an aero¬ 
plane, he stopped on the north side of the pole, and between 
it and the south rail of the west-bound track. His back was 
toward the east. While in this position, and still looking 
at the aeroplane, he was struck by a west-bound car (thus 
coming from the rear), whose overhang was 18 to 20 inches. 
He stood in that position two or three minutes before he 
was struck. The Court held the case was for the Jury, 
that while the plaintiff was negligent, the last clear chance 
doctrine applied. The Jury was instructed that plaintiff 
could recover only if the Jury should find that “after the 
time that the motorman saw the plaintiff was in a position 
of danger, or by the exercise of due and reasonable vigi¬ 
lance he could have seen that the plaintiff was in a position 
of danger, he, the motorman, was negligent. ,, In other 
words the recovery was permitted only under the doctrine 
of the last clear chance. 

The cases of Roberts vs. Capital Transit Company, 76 
U. S. App. D. C. 367,131 Fed. 2d 871, and Jackson vs. Capi¬ 
tal Transit Company, 69 App. D. C. 147, 99 Fed. 2d 380, 
are readily distinguishable from the case at bar. In the 
Roberts case the plaintiff, according to her own testimony, 
stepped down onto the track from a position of safety on 
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a street car loading platform and was instantly struck by 
the street car. The plaintiff’s own witnesses testified that 
the car stopped within a distance of 3 to 5 feet. There was 
nothing in plaintiff’s evidence to put the motorman on no¬ 
tice of her intention to cross ahead of his car, nor does it 
show that after she stepped down on the track he could, 
in the exercise of reasonable care, have stopped his car in 
time to avoid the accident. In the Jackson case the plain¬ 
tiff’s own witnesses testified that the street car stopped in 
1 to 3 feet, and only one witness testified that the speed of 
the car was as much as 7 or 8 miles an hour. Even this 
witness said the car slackened speed three or four feet be¬ 
fore striking the decedent, went three feet farther and 
stopped. There was a safety zone between deceased and 
the car track, as he approached the track; and he either 
crossed the safety zone or passed two feet north of its 
north end. 

In the case at bar the plaintiff was seen by the motor- 
man in the middle of the opposite track approaching the 
point of impact, unconscious of the impending peril. The 
motorman testified that he was operating his car at a 
speed of 15 miles per hour. After the collision the plain¬ 
tiff’s body was lying against the north loading platform 
opposite passengers who sat across the aisle from the mid¬ 
dle door in the striking street car. A street car is 44 feet 
in length. It is submitted that this street car was not stop¬ 
ped in less than approximately 35 feet. The plaintiff was 
knocked back from the direction he was walking, across 
the “dummy space” which is 5 feet—inches, and across 
the west bound track which is 4 feet—8% inches in width, 
up against the north loading platform. If the north plat¬ 
form had not been there he might have been knocked fur¬ 
ther in that direction. Is it unreasonable to infer that 
plaintiff was knocked a similar distance toward the east, 
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or in the direction that the force of the impact was ap¬ 
proaching? These facts certainly tended to prove that 
this street car was not being operated under proper con¬ 
trol. Further, this accident occurred between two street 
car loading platforms in a congested area on one of the 
City’s busiest streets at a time of day, 4:35 P. M., Mon¬ 
day, when traffic is at its heaviest. The street car was 
being operated at 15 miles per hour. It is strongly con¬ 
tended that to operate a street car at the rate of 15 miles 
per hour at a point in a congested area between loading 
platforms is wanton and gross negligence. It is the opera¬ 
tion of a street car with utter disregard of the rights of 
pedestrians boarding or alighting from street cars at this 
point and a flagrant violation of Section 22 (b) of the 
Traffic and Motor Vehicle Regulations for the District of 
Columbia. (App. 4.) 


PART n. 

The plaintiff was in the danger zone when first seen by 
the motorman in the middle of the opposite track. 

It is respectfully urged that the plaintiff was in a posi¬ 
tion of danger when first seen by the motorman in the mid¬ 
dle of the westbound street car track walking toward the 
eastbound street car track. 

This Court in the case of Washington Railway Electric 
Co. vs. Stuart, 50 App. D. C. 74, 267 Fed. 632, stated that 
the danger zone commenced about 2 feet east of the north¬ 
bound track and extended to a point the same distance west 
of the south-bound track, and in the case of Washington 
Railway & Electric Co. vs. Chapman, 62 App. D. C. 140, 65 
Fed. (2d) 486, that the danger zone extends 3% feet from 
the outside rail. 
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In the Rhode Island case of Leary vs. United Electric 
Rys. Co., 46 R. 1.100,125 Atl. 217, we find a factual situation 
vefy similar to that in the case at bar. The plaintiff’s intes¬ 
tate was attempting to cross Broad Street, in Providence, 
near Oxford Street, from the easterly sidewalk to the west 
sidewalk. In the center of the street are two tracks of the 
defendant, 5 feet apart. On each side of the tracks is a 
roadway used by vehicle traffic about 20 feet wide. At the 
time traffic was congested. The pedestrian was able to 
reach with safety the space between the tracks. He then 
found his passage across the westerly roadway blocked by 
vehicles going south. He stopped and stood between the 
tracks. As he thus stood in the center of the street waiting 
for an opportunity to pass with safety to the westerly side¬ 
walk cars approached him from both directions. When each 
car was 200 to 300 feet awav from him he was seen bv a 
passenger on the north bound car, standing still between 
the tracks. He was struck by the left hand corner of the 
south bound car. The Court said that it cannot be said 
plaintiff as a matter of law was guilty of contributory neg¬ 
ligence in waiting and standing in the center between the 
car tracks. The ordinances of the City of Providence pro¬ 
vide that a motorman “shall keep a vigilant watch for 
all persons either on the track or moving in the direction 
of the track, and shall on the appearance of danger to any 
person stop his car in the shortest time and space possible”. 
WITHOUT SUCH REGULATION BY ORDINANCE A 
FINDING WOULD BE JUSTIFIED THAT REASON¬ 
ABLE PRUDENT CONDUCT WOULD REQUIRE 
SUCH ACTION ON HIS PART. It was held error to 
nonsuit the plaintiff. 

1 The Court further said that when the cars came opposite 
to each other, the open space between them was narrowed 
to 15 inches. A person of steady nerve and composure 
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might perhaps stand in such a space between moving 
eleotric cars and escape without injury. The finding is 
warranted, however, that such a place is one of danger , and 
one which a motorman would be required to appreciate 
as such. 

In the case at bar the plaintiff had no alternative but 
to continue on his way. Had he stood still or attempted 
to go back his condition might have been worse for he 
would have been right in the path of the west bound street 
car. 


PART HI. 


The motorman in the exercise of due care should have 
stopped the car in the shortest time and space possible on 
the appearance of danger. 


A motorman in the operation of a street car is charged 
the duty to exercise due care. In the instant case the 
exercise of due care required that this street car be brought 
to a stop in the shortest time and space possible as soon as 
the motorman saw the plaintiff, as he testified, in the middle 
of the opposite track walking toward his track looking in 
the other direction. 


This Court in Standard Oil Company vs. McDaniel, 52 
App. D. C. 19, 280 Fed. S93, enunciated the rule as follows: 

“Where the driver of a truck observes, or should 
observe, a person about to cross in front of him, and 
it is reasonably apparent that he does not appreciate 
that danger is near, the driver should employ all rea¬ 
sonable means in his powder to avoid injuring him. He 
should proceed on the theory that the pedestrian may 
continue in his course heedless of his peril, a/nd there¬ 
fore should bring his vehicle under control so that he 
may stop if necessary before striking. He has no right 
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under such circumstances to act on the assumption 
that the pedestrian will halt in time to save himself, 
or, if he does not, and is injured, that the fault will 
be his and not the driver’s.” 

Likewise in the case under discussion, the motorman had 
no right under the circumstances of this case, to assume 
that the plaintiff -would halt in time to save himself or be¬ 
fore stepping on the eastbound street car track. This was 
not a case where a pedestrian approached the street car 
tracks from the outside track, or approached toward a 
safety zone between the street and the tracks, or where 
he Was in a position of safety on a loading platform. 

In the case of Jackson vs. Capital Transit Co., 69 App. 
D. C. 147, 99 Fed. (2d) 380, the law in this jurisdiction 
relative to the street car’s preferential right of way over 
its tracks is expressed as follows: 

! 4 ‘One operating a street car in a lawful maimer, and 

giving proper and sufficient warning signals of its ap¬ 
proach, may assume that a pedestrian upon, or draw¬ 
ing near to, the track will respect the preferential right 
i of the street car, and have sufficient care for his own 
safety, to take notice and leave .the track, or stop and 
1 let the car pass; although this assumption may be in¬ 
dulged only until something appears which makes it 
evident, or by the exercise of diligence should make it 
evident, to the operator that the pedestrian is in a posi¬ 
tion of peril and that to proceed will result in a col¬ 
lision.” 

The testimony of the motorman showed that the plaintiff 
was wholly oblivious to the danger in the case at bar and 
continued unconscious of the impending danger until struck 
by the street car. 

In the case of DeFries vs. Market Street By. Co., 31 Cal. 
App. (2d) 463, 88 Pac. (2d) 256, the respondent (plaintiff) 
objected to an instruction wherein the Jury was informed 
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“that a motorman is not necessarily obliged to stop his car 
when he sees a person standing or walking in the vicinity of 
the tracks, but is permitted to continue the operation of 
the car until he is conscious of the fact that the person 
is unaware of the danger”. The California Court stated 
that this instruction should have been amended by using 
language similar to that found in Taylor vs. Pacific Electric 
Railway Company, 172 Cal. 638, 158 Pac. 119, and Berguin 
vs. Pacific Electric Railway Company, 203 Cal. 116, 263 
Pac. 220. A MOTORMAN MAY ASSUME THAT A 
PERSON IN THE VICINITY OF STREET CAR 
TRACKS WILL PLACE HIMSELF IN A POSITION 
OF SAFETY, BUT THE MOTORMAN CAN NOT PER¬ 
MIT THE CAR TO PROCEED TO A POINT WHERE 
IT WILL BE IMPOSSIBLE TO GIVE WARNING OR 
PREVENT INJURY. In this case the neglect to amend 
the instruction was held remedied by the following given 
instruction proposed by respondent. “When one, after 
discovering that I have carelessly exposed myself to dan¬ 
ger of which I am obviously unconscious neglects to use 
ordinary care to avoid injuring me and inflicts injury 
upon me as a result of his negligence, such person is liable 
to me under the doctrine of the last clear chance”. 

In a Federal case, Illinois Terminal Ry. Co. vs. Fel- 
trop, 130 Fed. (2d) 982, an action was brought by Lena 
Feltrop against the Illinois Terminal Railroad Company 
for damages for the death of plaintiff’s husband as the 
result of being struck by one of defendant’s cars. The 
case was submitted to the Jury solely on the last clear 
chance doctrine. In the State of Missouri they have what 
is known as a “Vigilant Watch Ordinance”. It provides 
in part as follows: 

“Fourth. The conductor, moto rman, gripman, driv¬ 
er, or any other person in charge of each car shall keep 
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vigilant watch for all vehicles and persons on foot, 
especially children, either on the track or moving to¬ 
ward it, and on the first appearance of danger to such 
person or vehicles, the car shall be stopped in the 
shortest time and space possible. ” 

The verdict of the Jury for the plaintiff was affirmed. 
The Court stated that the law of Missouri is that the vigi¬ 
lant watch ordinance requires the motorman to be pre¬ 
pared to stop his car at the first appearance of danger, 
within the shortest time and space possible. It requires 
the motorman to'anticipate that those approaching the 
track will come within the danger zone and that those with¬ 
in it will not seasonably leave it. 

The case of State ex rel. Vogt vs. Reynolds, et al., 295 Mo. 
375, 244 S. W. 929, holds that the Missouri Vigilant Watch 
Ordinance when applied to the congested area of a City is 
in effect but a declaration of the Common law rule of 
negligence. In this case the defendant Railway Company 
contended that it is only responsible for the failure of its 
motorman to exercise ordinary care to stop the car by the 
use of the appliance at hand. The Court held that a motor- 
man is under the duty to stop the car within the shortest 
time and space possible under the circumstances. In ex¬ 
pressing the law the Court stated the following: 

“We have carefully studied the vigilant watch or¬ 
dinance, and it is our conclusion that it requires a 
higher degree of care than is required of a motor- 
man under the common law. The ordinance by its 
terms applies the same degree of care uniformly 
i throughout all parts of the city. The common laiv re¬ 
quires greater care at certain places than at others. 
i It cannot he doubted that at certain places in a travel 
i congested city the degree of care required by the ordi- 
i nance is the same degree of care required at common 
i law. This is certainly true at points in St. Louis, 
like Olive and Broadway. There the common law 
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demands the very highest degree of care because of 
congested traffic conditions . It demands that, at such 
a place and the presence of such congestion, the motor- 
man keep a vigilant lookout for vehicles and persons 
on the track or moving towards it, and if danger of 
collision appears, that the car be stopped in the short¬ 
est time and space possible/’ 

In the case of The Capital Traction Company vs. Lusby, 
12 App. D. C. 295, the plaintiff was a passenger on a street 
car of the defendant traveling on Pennsylvania Avenue, 
N. W. in a westerly direction. She alighted at 7th and 
Pennsylvania Avenue for the purpose of making transfer 
to the street car on 7th Street. While in the act of crossing 
over the south side tracks in order to get to the transfer 
station on the corner of the street she was struck by an 
east bound car and sustained injuries. This Court in 
upholding the Jury’s finding for the plaintiff said: 

‘‘The negligence of the defendant consisted in the 
act of running an east bound train up to and passing 
a reverse course train, while the latter was discharg¬ 
ing its passengers at a regular station. With the 
tracks of the two trains nearly approximating each 
other, with but a narrow space between the tracks, 
there is always danger to the passengers in getting 
off and on at such places while a train is passing, 
especially to those having to cross the adjacent tracks; 
and unless the trains are conducted with great care in 
thus passing each other at such places, serious con¬ 
sequences are liable to and do frequently occur. When 
a train has stopped to let off or take on passengers, a 
train on a reverse course should never be allowed to 
pass the stopping train, except it be on such caution 
and noticeable signals, as are reasonably calculated 
to avoid the possibility of injury to passengers.” 

In Jensen vs. Utah Light and Ry. Co., 42 Utah 415, 132 
Pac. 8, the Trial Court charged the Jury at the request 
of the defendant Railway as follows: 

“You are instructed that in the operation of its cars 
the defendant company, through its motorman is en- 
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titled to assume that an adult person on, near, or, 
approaching the track is in full possession of his senses, 
and that he knows the danger, and that he will yield 
precedence to the car, and that he will exercise ordinary 
care and diligence to take care of himself, and that 
'he will not go upon the track or place himself dan¬ 
gerously near it, or, if near it or on it, will leave his 
position of danger in time to protect himself and avoid 
'injury. And, being entitled to assume these things, 
the motorman of such cars are not required to slacken 
the speed thereof or to stop as soon as they per- 
'ceive such persons approaching the track, or upon 
'or near it; but they may act upon the belief and 
assumption that such person will not go upon the 
track or go dangerously near it, or if upon it, or in a 
place of danger, will leave such place of danger in 
time to avoid accident”. 

The Appellate Court held this Instruction to be erroneous, 

and expressed itself as follows: 

1 “The granting of a franchise to operate street cars 
upon public streets of a city does not withdraw the 
streets from public use and travel. Except the prefer¬ 
ential right of passage, the rights of the public to the 
use of the street for travel, even as to the portion of it 
occupied by street car tracks, are equal to that of the 
1 street car operators. To charge, as was here done, that 
a motorman operating a street car upon a public street 
may, as matter of law, assume and act upon the assump¬ 
tion that a person, in using and traveling the street, 

1 ‘will not go upon the track or go dangerously near it, 
or if upon it, or in a place of danger, will leave such 
place of danger in time to avoid an accident’, and for 
that reason a motorman need not slacken the speed of 
the car on perceiving persons approaching the track or 
upon or near it, is violative of this principle. To the 
contrary, street car operatives must assume that per¬ 
sons in using and traveling a public street , on which 
street cars are operated, may be upon that portion of 
the street occupied by the street car tracks, or near 
them, or may cross the tracks, not only at crossings, but 
at any place along the street between the crossings, just 
as the traveling public must know and assume that cars 
are operated on the tracks and may come along at any 
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time. To assert the contrary is to assert that the 
traveling public has no right to use or to be upon or 
near that portion of the street occupied bv street car 
tracks.” 

In Capital Traction Company vs. Apple, 34 App. D. C. 
559, the rule was expressed as pertaining to a motorman, on 
page 574, as follows: 

“ * * * If the man apparently looked up and saw 
the car, so that the motorman, as a reasonable and 
prudent man naturally thought and did think that he 
saw the danger, saw the car was coming right along, the 
motorman had a right to assume that he would not try 
to cross. But if he saw that he ivas about to cross in 
spite of that, no matter how careless he was in doing so, 
then it was his duty to do all that he could to save the 
man’s life by the use of any reasonable means within 
his power”. 

li * * * It may be granted that when a street car is 
moving within the lawful speed limit, the operator may 
reasonably assume that persons on or near the track, 
* * # , will get out of the way, but as in crowded streets, 
amid other diversions, there is danger of running over 
persons, who may be more or less negligent of their 
safety, it is the duty of the operator to have his car 
under ready control so that it may be readily stopped 
when the danger is found to be imminent”. 

In Saylor vs. Union Traction Co., 40 Ind. App. 381, 81 
N. E. 94, an Indiana Court spoke the following relative to 
the right of the operator of a street car to indulge in pre¬ 
sumptions when a pedestrian is noticed approaching the 
tracks unconscious of impending danger: 

“ * * * but where, as here, a motorman of an elec¬ 
tric car, running at a high rate of speed in a populous 
part of a city, sees an old man 140 feet away, crossing 
the street diagonally, with his back towards the ap¬ 
proaching car, his vision turned away therefrom, with 
cars on another track passing in front of him, and with 
nothing to indicate to the motorman that he is aware of 
the approaching danger, it is no time to indulge in pre- 
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'sumptions. It at once becomes the duty of the driver 
' of the car to exercise all the reasonable care and watch¬ 
fulness that under the conditions prudence demands. 

1 He must put into motion every reasonable means at his 
command to warn the pedestrian, and, if necessary, put 
! his car under control until he has good reason to be¬ 
lieve the pedestrian is aware of his approach, and 
should stop, if possible and necessary to avoid a col¬ 
lision”. 

In the case of Galveston City Ry. Company vs. Hanna, 34 
Tex. Civ. App. 608, 79 S. W. 639, a 12Ys year old boy ran 
upon the track in front of a street car. This Texas Court in 
its opinion said: 

“It is doubtless true that after the motorman saw ap¬ 
pellee run upon the track just in front of the car, and 
1 realized that the danger was imminent, he used every 
1 effort to prevent the injury; but this did not meet the 
duty required of him. He should have begun to use 
every means in his power to prevent the injury as soon 
as he saw that it was probable, and not waited until the 
danger became so imminent that the injury could not 
have been averted”. 

PART IV. 

If fair minded men may honestly draw different con¬ 
clusions of the negligence charged in the last clear chance 
instruction, the question is not one of law for the Court but 
of fact for the jury. 

The rule of evidence by which the lower Court may take 
the theory of last clear chance from the Jury is the same as 
that which permits the Court to direct a verdict for the de¬ 
fendant. This Court in Washington Ry. & Elec. Co. vs. 
Buscher, 54 App. D. C. 355, 298 Fed. 675, states this rule as 
follows: 
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“It is a familiar rule in negligence cases that, when 
a given state of facts is such that reasonable men may 
fairly differ upon the question as to whether there was 
negligence or not, the determination of the matter is 
for the jury, and that it is only where the facts are such 
that all reasonable men must draw the same conclusion 
from them that the question of negligence is ever con¬ 
sidered as one of law for the court. • * • This rule ap¬ 
plies to negligence under the last clear chance doctrine 
as fully as to primary or contributory negligence, and 
it is immaterial whether the point be raised by motion 
for a directed verdict, or by an objection to the sub¬ 
mission of the question to the Jury. In either case the 
Court should not take the issue from the Jury unless, 
conceding the truthfulness of the witnesses and giving 
full effect to every legitimate inference that may be de¬ 
duced from their testimony, it is nevertheless plain 
that the claimant has not made out a case sufficient in 
law to entitle him to a verdict upon the issue .’’ 

Conclusion. 

It is respectfully submitted that the Trial Court erred in 
refusing to instruct the Jury on the doctrine of last clear 
chance. All of the requirements of the last clear chance doc¬ 
trine are met in the evidence of this case, and the Judg¬ 
ment of the Trial Court should be reversed and the cause 
remanded for further proceedings. 

BURTON A. McGANN, 
Attorney for Appellant , 
1416—‘F* Street, N. W., 
Washington, D. C. 
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APPENDIX. 

Case. No. 8768. 

APPENDIX TO BRIEF FOR APPELLANT. 

1 Complaint. 

FOR DAMAGES FOR PERSONAL INJURIES TO 
PEDESTRIAN STRUCK BY A STREET CAR. 

1. The claim for relief on behalf of- the plaintiff, Josiah 
C. Cobb, against the Capital Transit Company, a corpora¬ 
tion, is for an amount in excess of $3,000.00 and within the 
Jurisdiction of this Court. 

2. On the 22nd day of June, 1942, at or about 4:30 P. M., 
the plaintiff was a pedestrian walking in a southerly direc¬ 
tion from the west end of the westbound street car loading 
platform at 9th and Pennsylvania, Northwest, to the south 
side of Pennsylvania Avenue at this point. While plaintiff 
was so proceeding the defendant, by its servant, agent and 
employee in the control and operation of one of the defend¬ 
ant’s street cars, which was then and there proceeding in 
an easterly direction on the said Pennsylvania Avenue, 
Northwest, operated said street car so that it struck the 
said plaintiff, thereby causing him serious and permanent 
physical injuries. Said collision resulted from the opera¬ 
tion of the said street car at a fast and reckless rate of 
speed, without keeping the same under reasonable and 
proper control and without keeping or maintaining a rea¬ 
sonable and proper lookout for persons upon said highway 
and in a manner in violation of the traffic and motor vehicle 
regulations for the District of Columbia then and there in 
full force and effect, and the said defendant in the opera- 
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tion of the said street car by its servant, agent and 
2 employee, failed to slow down the same or stop when 
he saw or in the exercise of reasonable care should 
have seen the plaintiff in the highway in time to have 
avoided a collision with him by the exercise of reasonable 
care. 

3. The injuries sustained by the plaintiff consisted of a 
severe concussion of the brain which rendered him uncon¬ 
scious for a long period of time and which has permanently 
impaired his mental faculties to the extent of causing him 
to suffer from headaches and dizziness from which he will 
continue to suffer in the future and his nervous system was 
severely shocked and permanently impaired and he sus¬ 
tained severe fractures of the second to the eighth ribs on 
the right side with permanent injury thereto; numerous 
lacerations about the face, forehead, scalp, left shoulder 
and left leg requiring many sutures and he was bruised 
and contused about the body and limbs especially prominent 
over the left side of the back and chest and the plaintiff 
suffered internal injuries all of which required him to be 
kept in a hospital for a long period of time. Plaintiff suf¬ 
fered and will in the future suffer great physical and mental 
pain and anguish, he incurred and will in the future incur 
large expenses for medical, surgical, hospital, x-ray, nurs¬ 
ing treatment and medicines, all to the plaintiff’s damage 
in the sum of Twenty-five Thousand ($25,000.00) Dollars. 

Wherefore the plaintiff demands judgment against the 
defendant in the sum of $25,000.00, besides costs. 

! SMITH, EDWARDS & McGANN, 

By Burton A. McGann, 

Attorney for Plaintiff , 

1416—‘F’ Street, N. W.,. 
Washington, D. C. 
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DEMAND FOR JURY TRIAL. 

The plaintiff demands trial by Jury on all issues herein. 

BURTON A. McGANN. 


4 Answer. 

Now comes the defendant, by its attorneys, and for an¬ 
swer to the Complaint filed herein says: 

1. It admits that it is a corporation and a common car¬ 
rier of passengers within the District of Columbia and was 
operating one of its street cars at the time and place alleged 
but it denies each and every other allegation in the Com¬ 
plaint contained. 

2. For a further defense to the Complaint it avers that 
the injuries, if any, sustained by the plaintiff were the 
result of the plaintiff’s negligence. 

3. For a further defense to the Complaint it avers that 
the injuries, if any, sustained by the plaintiff were the re¬ 
sult of the contributory negligence of the plaintiff. 

(Signed) EDMUND L. JONES, 

Attorney for Defendant. 


21 Plaintiffs Instruction No. 5. 

The Jury are instructed that even though you find that 
the plaintiff, Josiah C. Cobb, may have been guilty of negli¬ 
gence which contributed to the accident and the injury by 
putting himself in a position of inescapable peril, upon this 
street car track, if the driver of the street car saw his posi¬ 
tion, or in the exercise of reasonable care would have seen 
him, then it was encumbent upon him to use reasonable 
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care in order to avert an accident. If the motorman had 
time to avert the accident and failed to use reasonable care 
to so avert it, then the defendant would be liable in spite 
of the fact of the plaintiff’s negligence. 

In order for this doctrine to apply, it must appear that 
the plaintiff was in a position of peril, that he was oblivious 
of his peril, he did not know of it or he was unable to 
extricate himself from it, and that the motorman was aware, 
or in the exercise of reasonable care would have been 
aware that the plaintiff was in a position of peril and had 
an opportunity or should have had an opportunity to save 
the plaintiff from the consequences of his negligence, then 
it was his duty to do so, and the defendant would be 
liable although the plaintiff may have been negligent. 


Traffic and Motor Vehicle Regulations for the 
District of Columbia. 

Article VI. OPERATION OF VEHICLES. 

Section 22. Restrictions as to Speed 

(b) No person shall drive a vehicle upon a highway at a 
greater speed than is reasonable and prudent having 
due regard to the traffic, surface, and width of the 
highway, and the hazard at intersections, and any 
other conditions then existing. 


22 Verdict and Judgment. 

This cause having come on for hearing on the 13th day 
of March, 1944, before the Court and a jury of good and 
lawful persons of this district, to wit: Doris R. Dulin, 
Milton A. Dickhaut, Martha B. Coplin, Francis W. Cook, 
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Katherine A. Collins, Conway II. Arnold, Basil B. Allison, 
Douglas W. Long, Harry W. Harrison, Dorothy 0. DeFord, 
Thomas S. Handle, Albert E. Horowitz, who, after having 
been duly sworn to well and truly try the issues between 
Josiah C. Cobb, plaintiff, and Capital Transit Company, 
defendant, and after this cause is heard and given to the 
jury in charge, they upon their oath say this 15th day of 
March, 1944, that they find for the defendant against said 
plaintiff. 

WHEREFORE, it is adjudged that said plaintiff take 
nothing by this action, that said defendant go hence without 
day, be for nothing held and recover of plaintiff his costs 
of defense. 

CHARLES E. STEWART, 
Clerk, 

By Marcellina Hummer, 
Deputy Clerk. 


Narrative Statement of Material Testimony at Trial. 

5 The plaintiff, Josiah C. Cobb, testified on his own 

behalf substantially as follows: That his full name 
is Josiah C. Cobb and he resides at 330 Rhode Island Ave¬ 
nue, Northeast. At the time of this accident, plaintiff was 
66 years of age and retired because of physical disabilities 
from the District of Columbia Government. On June 22nd, 
1942, he had been to the Congressional Library and boarded 
a streetcar to return to his home. He had one of the street¬ 
car passes sold by the Capital Transit Company. The 
streetcar traveled in a westerly direction on Pennsylvania 
Avenue, N. W. He alighted from this streetcar near the 
west end of the streetcar loading platform on Pennsylvania 
Avenue, west of 9th Street, N. W., at about 4:35 P. M., for 
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the purpose of continuing his journey to his home. He 
intended to board a bus at the southeast corner of 9th and 
Pennsylvania Avenue, N. W., which travels north on 9th 
Street, N. W., to Rhode Island Avenue and then east on 
Rhode Island Avenue. After the streetcar from which the 
plaintiff had alighted had moved away and “Gone way up 
the line” he proceeded to cross the streetcar tracks at this 
point, "walking in a southerly direction. He decided to cross 
at this point because the loading platform was crowded. 
He was not in the crosswalk, being about 160 feet west of 
the crosswalk at 9th Street. At this time traffic "was heavy 
because of the number of employees coming from the gov¬ 
ernment buildings in that neighborhood. Plaintiff testified 
that before stepping off of the westbound platform he 
looked to the east and then to the west and seeing no 
streetcar coming he stepped onto the westbound streetcar 
track. After stepping dowm onto the westbound track he 
again looked to the east and then to the west and seeing 
no streetcar coming, he proceeded across the streetcar 
tracks. He was then 3 or 4 steps from the eastbound rail. 
He looked to the west a distance of approximately 150 
feet and testified that he thought he could cross safely. 
As he crossed he looked to the east and was struck by an 
eastbound streetcar. Plaintiff did not see the streetcar 
that struck him. The streetcar tracks had a stone surface. 
Plaintiff further testified that he was walking slow across 
the tracks and he estimated that he can walk one and one- 
half miles per hour. 

6 ] Helen M. Eklund testified on behalf of the plaintiff, 
on direct examination, in substance as follows: 
That she was a passenger on the eastbound streetcar in¬ 
volved in this accident, boarding the car at 14th and Penn¬ 
sylvania Avenue, N. W., to go to her home at 113 B. Street, 
S. |E. She "was with her sister, Grace Eklund. They sat in 
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the middle of the streetcar opposite the center door. The 
streetcar was going fast and as it approached 9th Street, 
she heard a loud thud and knew the car had hit something. 
The witness, after first being qualified as to speed, testified 
that she estimated the speed of this streetcar as 30 miles 
per hour. The streetcar did not slow down as it approached 
the loading platform. The car made a violent stop throw¬ 
ing all of the passengers forward. She did not see plaintiff 
until after the streetcar had come to a stop. At that time 
his body was lying opposite their window up against the 
loading platform on the other track. The witness further 
testified that she heard no gong sounded. On cross examin¬ 
ation she admitted that the streetcar had stopped in ap¬ 
proximately 25 feet after colliding with plaintiff. She ad¬ 
mitted also that she and her sister had given a signed 
statement to a representative of the defendant in which 
she stated the car was traveling only 20 m. p. h. She 
testified that she did not believe that to be the fact and 
knowingly gave a false statement “to get rid” of the repre¬ 
sentative. 

Grace Eklund testified on behalf of the plaintiff, on direct 
examintion in substance as follows: That she was a pas¬ 
senger on the streetcar with the previous witness, her sister 
Helen. She sat next to the aisle and her sister next to the 
window in the middle of the streetcar. The streetcar was 
going faster than any car that she had ever ridden on in 
the downtown area. As it approached 9th Street she heard 
a loud thud. The streetcar made a violent and abrupt stop, 
throwing us all forward. She estimated that the streetcar 
was traveling at a speed of 25 miles per hour. She did not 
see the plaintiff until after the streetcar came to a stop, 
at winch time his body was lying opposite the window 
where the witness was seated, against the loading plat- 
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form on the westbound track. On cross examination she 
admitted that the streetcar stopped within approximately 
25 feet after colliding with the plaintiff. She admitted giv¬ 
ing a statement to a representative of the defendant which 
wras signed jointly with her sister, in which she said the 
car was traveling only 20 miles per hour. She testified that 
she believed such statement to be true at the time it was 
given in view’ of the explanation by the representative that 
the car could not have stopped in the distance of 25 feet, 
as conceded by her, had it been going any faster. She tes¬ 
tified further that after talking to the attorney then repre¬ 
senting the plaintiff, she concluded it was going 25 miles 
per hour. 

• # * # # * 

Testimony for Defendant. 

19 Miss Rose Rogers testified for the defendant on 
direct examination as follows: That she was a pas¬ 
senger on the westbound bus which stopped a bus length 
from 9th Street on Pennsylvania Avenue exactly opposite 
the streetcar and just north of the east end of the loading 
platform off of wdiich the plaintiff stepped before being hit. 
She was seated on the south side of the bus next to the 
window. There were 15 or 20 people at the west end of 
westbound loading platform. She saw Cobb walk east 
beside the westbound streetcar, stand for a moment as 
though bewildered and then step down upon the rails from 
behind the westbound car directly into the path of the east- 
bound car. He was struck immediately. The eastbound 
car which struck Cobb w’as traveling about 10 or 15 miles an 
hour. She said that as plaintiff walked behind the west¬ 
bound car it was beginning to pull away and had moved 
forward 5 or 6 feet. The streetcar after striking the man 
did not move more than 2 feet and his body was lying 
about parallel with the front of the streetcar. 
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DEPOSITION OF ALEXANDER D. MOORE. 
Direct Examination: 

7 Q. 1. Your name is Alexander D. Moore? A. 

That’s right. 

Q. 2. And Mr. Moore, did you use to work in Washing¬ 
ton, D. C.? A. Yes. 

Q. 3. Were you working there in June of 1942? A. Yes. 
Q. 4. Who was your employer? A. Capital Transit 
Company. 

Q. 5. What was your job? A. At that time I was a 
street car operator. 

Q. 6. Do you recall having a collision while you were 
driving one of the street cars? A. Yes. 

S Q. 7. What date was that? A. From looking at 

that (indicating paper) I can tell you. 

Q. 8. That’s all right. A. June 22nd. 

Q. 9. 1942? A. Yes. 

Q. 10. In the afternoon? A. Yes. 

Q. 11. Where did the accident happen? A. At Ninth 
and Pennsylvania Avenue, N. W. 

Q. 12. It didn’t happen at an intersection, did it? A. 
No. 

Q. 13. Was it as your car approached the intersection? 
A. It was about seventy-five feet from the intersection 
—west of the intersection. 

Q. 14. Which direction were you proceeding in? A. I 
was going east—east but a little bit south. 

Q. 15. How many sets of tracks were there there for 
street cars? A. Two sets. 

Q. 16. Which one were you on? A. South tracks. 

Q. 17. Was that used for east bound cars? A. East 
bound only. 

Q. 18. The south tracks were used for east bound cars? 
A. Yes. 
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Q. 19. What is the north track used for? A. For west 
bound cars. 

Q. 20. On what part of Pennsylvania Avenue are these 
tracks? A. Almost center. 

Q. 21. And about how long is your street car? A. 
About thirty feet long. 

9 Q. 22. Was the west bound street car about the 

same length—the same type? A. Same type. 

Q. 23. Now as you were approaching near the inter¬ 
section of Ninth and Pennsylvania Avenue, you were 
traveling in an easterly direction? A. That’s right. 

Q. 24. Just state in detail how the accident happened? 
A. Well, I came into the stop about fifteen miles per 
hour, going to make stop at the east end of the loading 
rack. 

Q. 25. Where is the loading rack you refer to that you 
were going to stop at? A. On Pennsylvania Avenue— 
south loading zone—and at the east end of it is the inter¬ 
section between Ninth and Pennsylvania Avenue. 

Q. 26. How long is it? A. It is around two hundred 
feet long. 

Q. 27. When there is no street car in front of you, you 
usilally stop at the east end of that? A. Yes, in order to 
give the cars behind me room to pull up at the stop behind 
me. 

Q. 28. Describe in detail what happened at that time? 
A. As I was coming up to make the stop at the east end 
of the platform—the middle of the loading zone—I saw a 
pedestrian step from behind the west bound street car. I 
had been ringing my bell because there was heavy traffic 
through there, and I saw him just as the other car pulled 
away from the zone. 

Q. 29. That is the north loading zone? A. Yes. This 
pedestrian stepped out from behind the car, coming toward 
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me. He was looking back over his shoulder. I had the 
car in emergency, and he made no attempt to look toward 
me or stop, and I hit him just as the car got even with him— 
the left front of the car. 

Q. 30. How far away was he with reference to the front 
of your street car when you first saw him? A. About 
twelve feet. 

i 10 Q. 31. Where was he with reference to the north 
i track when you first saw him? A. He was in the 

middle of the north track. 

I Q. 32. About in the middle of the north track? A. Yes. 

I Q. 33. You saw him then when the other street car pulled 

away—west bound street car? A. Yes. 

Q. 34. He was in the middle of the north track used 
for west bound cars? A. Yes. 

Q. 35. And he was walking toward your track and to¬ 
ward your street car? A. Yes. 

Q. 36. Which direction was he looking? A. He was 
looking east away from my car over his left shoulder. 

! Q. 37. Was he looking down the other direction of Penn- 
i sylvania Avenue? A. He was looking east on Pennsyl- 
i vania Avenue as if he were watching for a car coming up 
behind him. 

Q. 38. He was looking over his left shoulder? A. Yes. 

Q. 39. At that time when you saw him, about how fast 
were you going? A. About fifteen miles an hour. 

Q. 40. Why were you going just fifteen miles an hour? 

I A. That is the approximate speed. 

Q. 41. Were you preparing to stop for anything? A. 
1 was going to stop at the east end of the platform. 

Q. 42. Were you applying the brakes prior to seeing 
i him? A. Yes, I had the brakes on. 

Q. 43. In other words, you were slowing down for the 
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east end of the loading zone, preparing to stop? A. 
That’s right. 

Q. 44. When you saw him were you ringing the gong? 
A. I had been ringing the gong, and was still ringing 
it, was ringing it all the time. 

11 Q. 45. Up until the time of the collision? A. Yes. 

Q. 46. When you saw him, what did you do? A. 
I applied more brakes, it was all I could do. 

Q. 47. What do you mean by that? A. I had been in¬ 
tending to make an easy stop. 

Q. 48. For what purpose is that? A. That is for the 
smooth operation, not to throw the passengers around. 

Q. 49. For the safety of the passengers? A. Yes. 

Q. 50. When you first saw him, tell us what you mean 
by applying more brakes? A. You have an emergency 
brake on a street car which is below the regular brake. 
I just pushed it further down. 

Q. 51. Did you do that when you saw him? A. Yes. 

Q. 52. Did the street car come to a proper stop? A. 
Yes, it was operating perfectly. 

Q. 53. What did he do after you saw him? A. He 
kept walking in a hurried manner toward my street car, 
didn ’t slow down or anything. 

Q. 54. Did he ever look in your direction ? A. He never 
did. I don’t believe he knew what hit him. 

Q. 55. What part of the street car did he come in colli¬ 
sion with? A. Left front. 

Q. 56. At that time was he still looking in the opposite 
direction, easterly? A. Yes. 

Q. 57. Down Pennsylvania Avenue ? A. Yes. 

Q. 58. Never did turn his head toward your street car? 
A. No, when the street car hit him, he collided with his 
head, his head hit the street car with his right face. 
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Q. 59. He was still looking easterly on Pennsylvania 
Avenue? A. That’s right. 

12 Q. 60. Where do you sit on the street car? A. 
I sit in the left front of the car. 

Q. 61. Could you see him clearly? A. Yes. 

Q. 62. Could you see him before you saw him? A. No. 
Q. 63. Why was that? A. Because the other car was 
blocking my view. 

Q. 64. In other words, he stepped right out from behind 
the other street car? A. That’s right. 

Q. 65. How was he proceeding, was he walking slow, 
fast or running, or how was that? A. Hurried walk. 

Q. 66. Hurried walk? A. Yes. 

Q. 67. Were the brakes on your car in proper working 
order at the time? A. Yes. 

Q. 69. You could not prevent it in any way? A. No, 
sir. 

Q. 70. You did everything possible at that time and he 
continued to walk right into your street car? A. That’s 
right. 

Q. 71. How far did you proceed after you came into col¬ 
lision with the man? A. Half of the car length. He was 
lying opposite the middle of the car when I stopped— 
against the north loading zone. 

Q. 72. You went about half a car length and came to a 
complete stop? A. Yes, I parked the street car and got 
out. 

13 Q. 73. What is your best judgment as to the time 
that elapsed from the time you first saw him until the 

time you came into collision with him? A. Two or three 
seconds. 

Q. 74. Just a short time? A. Yes, very short. 

Q. 75. And in your experience in driving street cars, it 
takes a second or two to put the brakes down, does it not? 
A, Yes, I had my foot on my brake at that time. 
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Q. 76. How long had you been driving the street car 
prior to that? A. About five months, I suppose. 

Q. 77. Had you had occasion to judge the speed of your 
street car? A. You mean prior toi that—approximate 
speed of street cars? 

Q. 78. In other words, in driving street cars, do you 
feel that you can judge speed pretty accurately? A. Yes. 

Q. 79. In your experience you had had occasion to judge 
your speed when you were driving a street car? A. Yes, 
you see, I had been operating buses for the same Company 
before that—changed from buses to street cars. 

IQ. 80. How long were you driving buses? A. I drove 
buses, I think, around nine months. 

Q. 81. As you approached this south loading zone, that 
is the east end of the south loading zone, and were slowing 
down, had you turned off the motor power of the street 
car? A. What do you mean by turned off motor power— 
you mean whether I had my foot on the accelerator? 

Q. 82. Yes? A. I did not have my foot on the accelera¬ 
tor. 

iQ. 83. I will ask you this, wasn’t the street car coasting 
with the brakes on? A. Yes. 

Q. 84. You had no forward power on at that time? A. 
l r ou have to accelerate just as on a car, when you took your 
foot off to put on the brakes, naturally it is off the accelera¬ 
tor. 

Q. 85. That is what you had done prior to seeing him? 
A. Yes. 

Q. 86. Was your car loaded? A. Just about a seated 
load. 

Q. 87. By that you mean every seat was full? A. Yes. 

i Q. 88. Do you know about how many people that would 
be? A. I can figure it up—that would be around twenty- 
five people. 
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Q. 89. Your car stops quicker, does it, when you don’t 
have anybody in your car? A. Yes—I don’t know whether 
I can answer that yes or no—1 couldn’t say. 

14 Q. 90. At that time you did have twenty-five peo¬ 
ple riding with you ? A. Yes. 

Q. 91. You always think about passengers when you 
stop, don’t you? A. Yes. 

Q. 92.' Ordinarily you don’t make a sudden stop unless 
you have to because of the safety to the passengers? A. 
That’s right. 

Q. 93. That is why you were making a slow stop prior 
to seeing this man? A. Yes. If you are going 'to a hit a 
car, in some cases it might be better to hit the car harder 
and not throw your passengers by stopping suddenly, but in 
this case where the passengers are sitting down, you don’t 
think of them, you stop as quick as you can. 

Q. 94. At this time you stopped as quickly as possible ? 
A. Yes, regardless of the passengers. 

Q. 95. Do you remember whether the weather was good 
on that afternoon? A. Yes, the weather was good. 

Q. 96. Dry, was it? A. Yes, dry. 

Q. 97. Were the rails—what condition were the rails in? 
A. Rails were in good condition. 

15 Q. 98. Based on your experience in driving a 
street car, after you saw this man approaching your 

track, was it impossible to prevent the collision if he con* 
tinued on? A. It was impossible to prevent it. 

I believe that is all. 

* * • • • 

Darline Bristoe testified on behalf of the defendant in 
substance as follows: That she was a passenger on the 
west bound bus previously mentioned. Her attention was 
called to the accident when she saw the body hurtling 
through the air. She saw the man only after he was struck 
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and did not know where he came from. The street car 
stopped within a car length after striking the pedestrian. 
After the accident she observed the west bound street car 
very near to the 10th Street crossing. 

15 Milton Collins testified on behalf of the defendant 
as follows: 

Direct Examination by Mr. Howard Boyd: 

* *-'#*■* 

Q. At the time of this accident, which happened in June, 
1942, wiiere were you? A. I was on a bus, an 11th and 
New York Avenue bus. 

Q. An 11th and New York Avenue bus? A. Yes. 

Q. And this bus had come to a stop ? A. At 9th Street, 
yes, sir. 

Q. Will you tell us what you observed that day; what 
you saw? A. Well, 1 had the window open on the bus and 
I saw’ a man walk out from behind the street-car—well, the 
street-car was stopped at that time, and he attempted to 
cross the street, cross the car line, and he made one little 
step as if he was looking west and then he proceeded on, 
and about that time he was hit by the street-car. 

Q. When he walked behind the street-car that was just 
pulling out, in what direction was this street-car going 
that wras just pulling out, behind which he wralked? A. 
West. 

16 Q. It w’as going w’est? A. Yes, sir. 

Q. In w’hat direction wras the street-car proceed¬ 
ing that came into collision with him? A. East. 

Q. With wiiat portion of the street-car did he come into 
collision with? A. That w’ould be the left front. 

Q. Was it the center front? 

The Court: You have answered the question. 
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By Mr. Boyd: 

Q. Those street-cars have sort of a rounded front, do 
they not? A. Yes, sir. 

Q. Was it on that portion that he came into collision? 
A. Yes, sir. 

Q. Were you in a position to observe and give us some 
estimate of the speed at which this eastbound street-car 
was traveling? A. I would say not over 18 miles an hour; 
something like that. 

Q. What sort of a stop did it make after it came into 
collision with this man ? A. It made a complete stop.✓ 

* Q. Did you observe where the man came to rest? A. 
Yes, sir. 

Q. Where was that with reference to the street-car 
which had come to a stop? A. Well, I would say about a 
half a car length. 

Mr. Boyd: You may examine. 

* * * CROSS EXAMINATION by Mr. McGann: 

Q. And the bus came to a stop, now, just where? A. 
There was about three or four buses ahead of us and that 
put me back by the rear of this westbound street-car, and 
just as we come to a stop the street-car pulled off. 

Q. Just as you came to a stop the westbound street-car 
— A. (Interposing) Pulled off, yes, sir. 

17 Q. Where were you seated? A. I was sitting on 
the lefthand side of the bus. 

Q. In the back? A. .Well, not quite in the back. I 
would say three or seats in the back. 

Q. Were you looking at the accident? A. Yes, sir. 

Q. Directly out the window? A. Directly out the 
window, yes, sir. 

Q. At where the accident happened? A. Yes, sir. 

Q. You say the street-car was going 18 miles an hour? 
A. I would judge not over 18 miles. 
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Q. Could vou see the street-car? A. Yes, sir, abso¬ 
lutely. 

Q. You could see the eastbound street-car? A. Yes, 
sir. 

Q. How far could you see it? A. Just across the street 
from me. 

Q. I mean, could you see it before it struck the man? 
How could you say it was going 18 miles an hour? A. I 
am a driver of a truck. 

Q. How many feet did you see it move, the street-car, so 
that you could judge it -was going 18 miles an hour? A. I 
would say several lengths of the street-car. 

Q. Was there anything to obstruct your vision? A. No, 
sir. The westbound street-oar pulls off just as we come to 
a stop. 

Q. How far had it gone? A. I guess it had almost en¬ 
tered the intersection. We stopped before we got to the 
intersection. 

Q. The west bound street-car had pulled off? A. Yes, 
sir. 

Q. Had it reached 10th street by the time of this acci¬ 
dent, would you say? A. No, sir. 

Q. How far had it got up the line? A. It almost 
reached the intersection of that street. 

Q. The intersection of what street? A. We stopped at 
9th and Pennsylvania Avenue. 

Q. Where was this westbound street-car that you spoke 
of? A. It wras going west. I don’t know where it was 
going. I didn’t notice what car it was. 

Q. No; but how* far had it gone? A. I couldn’t say ex¬ 
actly how far it had gone. It didn’t cut off my view from 
the other street-car. 

Q. It didn’t cut off your view? A. No. 
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Q. That is, from the eastbound street-car; it didn’t 
cut off your view from the eastbound street-car? A. No, 
sir, it didn’t cut off my view from the eastbound street-car. 

Q. Now, how far would you say you saw this eastbound 
street-car travel—you say you saw it—in feet? A. How 
many feet? 

Q. At the time you saw the eastbound street-car travel¬ 
ing when you had an unobstructed view of it? A. I had 
an unobstructed view about a full length of the car before 
it hit the man. 

Q. After the accident did you go over to see where the 
man’s body was lying? A. Yes, sir. 

18 Q. Where was his body lying with reference to 
the street-car? A. Right near the westbound plat¬ 
form. 

Q. Up against the westbound platform? A. Yes, sir, 
up against it. 

Q. Where was he with reference to the street-car that 
struck him. Was he toward the rear, the middle, or toward 
the front? A. The street-car stopped about a half a 
length from 'where it hit him. 

Q. How far did the street-car knock him east? A. Well, 
I would estimate just four or five feet, just up in this angle 
(indicating). 

Q. You say it knocked him at an angle? A. Yes, sir. 

Q. You say he was knocked four or five feet east? A. 
East, yes. 

Q. How far was he knocked north? A. All the way to 
the westbound platform. 

Q. How many feet would that be? A. I couldn’t tell 
you exactly. 

Q. But you do say it knocked him all the way to the 
westbound platform? A. All the way, yes, sir. He was 
lying right up just about against it. 
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19 Miss Constance Honaker testified on direct ex¬ 
amination for tlie defendant substantially as follows: 

That she was a passenger on the eastbound street-car which 
struck the plaintiff Cobb. She was seated directly behind 
the motorman, facing forward, watching him manipulate 
the instruments in driving the car. The gong was being 
sounded as car was slowing down for a stop at the loading 
platform when it struck Cobb. it. was traveling between 
8 and 12 miles an hour. She saw Cobb just a split second 
before he was hit. He took only one step after coming 
into her view and collided with the left front of the car 
at the point where she was seated. He was knocked 3 
feet east and about 6 or 7 feet north. The street-car stopped 
within about 18 to 22 feet after hitting the man. His body 
was lying a little beyond the center of the street car when 
it came to a stop. 

20 Mrs. Mildred Sullivan testified on direct examina¬ 
tion for the defendant substantially as follows: That 

she was a passenger on the eastbound street-car which came 
into collision with the plaintiff Cobb. The car was travel¬ 
ing between 12 and 15 miles an hour and the operator was 
sounding the gong continually as he pulled in to the loading 
platform at 9th and Pennsylvania Avenue. She was read¬ 
ing a newspaper and did not see Cobb before he was struck. 
Her attention was attracted by a dull thud and a violent 
and abrupt stop made by the street-car which threw her 
forward. The pedestrian was crossing Pennsylvania Ave¬ 
nue 75 to 100 feet west of the crosswalk at 9th Street. 

Abe Lynn Miles, Chief Inspector of Street Railway 
Equipment for the Public Utilities Commission, testified 
that it was not possible to stop a street-car of the type in¬ 
volved in this accident in less distance than that shown on 
ihe following chart. These figures are exclusive of the 
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reaction time of the operator and if taken into account, the 
stopping distance would be increased. 


Miles Per Hour 
10 
15 
20 
25 
30 
35 


Number of feet 
required to stop 
13 to 14 
25 

50 to 52 
72 to 75 
112 
152 
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No. 8768. 


JOSIAH C. COBB, Appellant , 
v. 

CAPITAL TRANSIT COMPANY, Appellee . 


Appeal from the District Court of the United States for the 

District of Columbia. 


BRIEF OF APPELLEE. 


STATEMENT OF THE CASE. 

The appellant, Josiah C. Cobb, will be designated as 
plaintiff in this brief and the appellee, Capital Transit 
Company, as defendant. 

The plaintiff was injured when struck by one of the de¬ 
fendants’ streetcars while crossing the car tracks on Penn¬ 
sylvania Avenue between 9th and 10th Streets, N. W., at 
4:35 P. M., on the 22nd day of June 1942. 

At the scene of this accident, which is in front of the 
Pennsylvania Avenue entrances of the Department of Jus- 
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lice building, the defendant’s east and west bound tracks 
are provided with long loading platforms which extend 
westward from 9th Street. The plaintiff testified that he 
had been travelling on a westbound streetcar on Pennsyl¬ 
vania Avenue and had alighted near the west end of the 
westbound loading platform; that after the streetcar from 
which he alighted had moved away and “gone way up the 
line” he proceeded to walk slowly south across the streetcar 
tracks. He was not in the crosswalk, being about 160 feet 
west of the crosswalk at 9th Street. Traffic was heavy. 

testified that before stepping off the westbound plat¬ 
form onto the west bound tracks, he looked both east and 
west but saw no approaching streetcars. He testified 
further that he looked again in both directions after step¬ 
ping down onto the westbound tracks and that when he was 
3 or 4 steps from the eastbound rail, he looked up that track 
a distance of approximately 150 feet for approaching 
streetcars, but seeing none, proceeded on and was struck. 
It was daylight, the weather clear, and no impaired vision 
was claimed* (R. 5 & 6). 

Plaintiff testified that he had been retired from work be¬ 
cause of “physical disabilities”, but there was no claim that 
these disabling factors, whatever they may have been, were 
apparent to persons who might observe him on the street. 
In fact from his appearance in the court room, it can be 
said that no disability was apparent. 

' Plaintiff then produced as witnesses two sisters who were 
passengers sitting in the middle of the streetcar which 
struck the plaintiff. Neither of these persons witnessed 
the accident and they offered testimony only with regard 
to the speed of the car on which they were riding and the 
distance in which the car stopped after they heard the im¬ 
pact of the collision. The first, Helen Ecklund, testified 
that the car was going about thirty miles an hour; that she 
heard no gong sounded. She said that the streetcar 
stopped within twenty-five feet after she heard the impact 


* All such references are to appendix of plaintiff’s brief. 
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of the collision. She then saw plaintiff for the first time. 
He was lying opposite the window where she was sitting in 
the middle of the car (E. 6, 7). On cross-examination she 
admitted having signed a statement prior to the date of 
trial in which she said the car was going only twenty miles 
an hour. 

The second witness, Grace Ecklund, testified that the car 
was going about twenty-five miles an hour and she also 
admitted that the car stopped within twenty-five feet. She, 
too, had previously given a statement that the car was 
going only twenty miles an hour. On cross-examination 
she said that she believed this statement to be true when 
she gave it, but after talking with the plaintiff’s attorney 
she concluded that the car must have been going faster. 
This testimony concluded the plaintiff’s case on the ques¬ 
tion of liability (R. 7, 8). 

The defendant then produced four disinterested eye wit¬ 
nesses (R. 8,15,16, 20), all of whom testified that the plain¬ 
tiff stepped directly from behind the westbound car from 
which he had just alighted directly into the path of the east- 
bound car and was struck immediately. Three of these wit¬ 
nesses watched the accident from a bus parked on the north 
side of Pennsylvania Avenue, west of 9th Street, and the 
other witness was seated immediately behind the motorman 
of the streetcar which collided with the plaintiff, looking 
out the front window at the time when the plaintiff stepped 
directly into the path of the oncoming car. None of these 
witnesses estimated the speed of the streetcar to have 
been in excess of eighteen miles an hour. Except for one of 
these witnesses who thought the car stopped in 2 feet after 
colliding with plaintiff, all witnesses for plaintiff and de¬ 
fendant were in agreement that it stopped in less than a car 
length, and those asked to be more specific, estimated the 
distance at one-half a car length—18 to 22 feet. 

Another disinterested witness, a passenger aboard the 
streetcar, who did not witness the actual impact, testified 
that the car was travelling between twelve and fifteen miles 
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an hour when she heard the impact and that the operator 
was sounding the gong continually as he pulled into the 
loading platform at 9th and Pennsylvania Avenue. (R. 20.) 
The witness sitting immediately behind the operator also 
heard the operator sounding the gong as he came into the 
platform. This witness was watching the operator manipu¬ 
late the keys on the instrument panel. (R. 20.) 

The testimony of the motorman of the streetcar was in¬ 
troduced in the form of a deposition. He testified that he 
was slowing down and sounding his gong as he came into 
the loading platform; that the plaintiff stepped from behind 
a westbound car directly into his path; that when he first 
saw the pedestrian he was only twelve feet away and that 
the brakes were further applied throwing the car into 
“emergency”, but that it was impossible to stop in time to 
avoid the collision; that the plaintiff was struck by the left 
front of car. (R. 9-15.) 

The Chief Inspector of Street-Railway Equipment for 
the Public Utilities Commission then took the stand and 
after qualifying as an expert testified that it was not possi¬ 
ble to stop a streetcar of the type involved in this accident 
in less distance than that shown below. These figures are 
exclusive of the reaction time of the operator, which, if 
taken into account, would make the distance required for 
stopping still greater. (R. 20, 21):. 


Miles Per Hour 


l 



10 

15 

20 

25 

30 

35 


Number of Feet Required to Stop 

13 to 14 
25 

50-52 

72-75 

112 

152 


At the conclusion of the defendant’ case the plaintiff 
again took the stand and estimated that he “can walk about 
one and one-half miles per hour.” 
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SUMMARY OF ARGUMENT. 

L 

There was no evidence to warrant the application of the 
“last clear chance doctrine”, and plaintiff’s mathematical 
argument to the contrary is dependent upon factors not 
supported by the record and others refuted by the record. 
Furthermore his computation fails to include considera¬ 
tions essential to a correct conclusion. 

n. 

There was no substantial evidence to warrant an instruc¬ 
tion on the doctrine of “last clear chance”. 

in. 

The instruction on “last clear chance” tendered by plain¬ 
tiff was fatally defective, and the court was under no inde¬ 
pendent duty to revise it. 


IV. 

The plaintiff was guilty of contributory negligence as a 
matter of law. 


ARGUMENT. 

I. 

There was no evidence in the case to justify the applica¬ 
tion of the “last clear chance” doctrine. 

Although the burden was on plaintiff to prove the several 
elements of the doctrine of last clear chance [Jackson v. 
Capital Transit Co., 69 App. D. C. 147, 99 F. (2d) 380], the 
plaintiff conceded that he never saw the streetcar which 
struck him, and the two witnesses produced by him did not 
see the accident, having observed plaintiff only after the 
car had come to a stop. The defendant’s witnesses, the 
only persons who saw the collision, testified that plaintiff 
stepped directly from behind one car into the path of an- 
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other, and was struck immediately. Obviously, therefore, 
plaintiff's case, among other deficiencies, was without a 
suggestion of testimony on the most vital element of the 
doctrine, namely, that after the motorman should have ob¬ 
served plaintiff’s obliviousness and position of peril, he, 
the motorman, then had it within his power to -avoid the 
accident. All the proof on this point affirmatively estab¬ 
lishes that as soon as plaintiff came within view of the 
motorman, it was too late for the motorman to avoid the 
collision. 

Plaintiff’s belabored argument to the contrary, by ex¬ 
tracting a word or two from the testimony of the several 
witnesses produces a contorted picture which no witness 
observed. 

Although every witness who estimated the proximity of 
the streetcar to the point of impact when plaintiff came into ' 
the range of motorman’s view said either that it was “12 
feet” (E. 11), or “a split second before he was hit,” just 
time for plaintiff to “take only one step” (E. 20), or that 
plaintiff stepped from behind the westbound car “directly” 
into the path of the eastbound car, and was struck “imme¬ 
diately” (E. 8), or that he stepped from behind one street 
car, “made one little step if he was looking west and then 
proceeded on, and about that time he was hit by the street¬ 
car” (E. 16), plaintiff indulges in a series of mathematical 
gyrations from which he reaches the startling conclusion 
that the testimony of the witnesses placed the streetcar 45 
feet from point of impact when plaintiff came into the 
motorman’s view. From that premise, plaintiff then en¬ 
gages in further mathematical computations in an effort to 
show that 45 feet was sufficient distance in which to permit 
the motorman to stop the car. Aside from the fact, as 
previously stated, that this contention is at war with the 
version of every witness expressing a view regarding it, 
the argument assumes several additional false premises. 

Starting from the premise, demonstrably erroneous, 
that the motorman should have seen plaintiff when the 
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streetcar was 45 feet from the point of impact, plaintiff 
argues that going at 15 miles per hour, the motorman 
should have been able to stop in 30 feet. This phase alone 
of the argument is falacious in two respects. First, there 
is no evidence that when the car was 45 feet away it was 
going only 15 miles per hour. The operator,, on whose tes¬ 
timony plaintiff relies to prove this point, testified that he 
was slowing down as he approached the platform, and that 
when he reached a point 12 feet from plaintiff, the car was 
then going 15 miles per hour. From this it necessarily fol¬ 
lows that when the car was 45 feet away it was travelling 
in excess of 15 miles per hour. If it be assumed that it was 
then travelling at 20 miles per hour, the uncontradicted 
testimony of the Public Utilities Commission’s brake ex¬ 
pert shows that, even in the absence of reaction time, the 
car could not have been stopped in less than 50 to 52 feet— 
too late to avoid the collision. 

Second, the space allowed in plaintiff’s argument for 
reaction time not only finds no support in the record, but 
is at variance with scientific experiments made in that field. 
Plaintiff argues that the streetcar should not have travelled 
more than 5 feet in the so-called reaction time. This he 
supports by citing testimony of witnesses in some other 
case, which, beside being no part of the recond in the pres¬ 
ent appeal, does not purport to deal with reaction time 
at all. 

Reaction time embraces the time needed to permit the 
motorman to view the plaintiff, realize his peril, set his legs 
in motion to depress the brake pedal, and actually depress 
it, plus what additional time, if any, which is needed for the 
impulses from the brake pedal to be reflected in brake 
action. Travelling at a speed of 15 miles per hour, which 
plaintiff assumes for his argument, the car would be travel¬ 
ling approximately 22 feet per second. If one second is 
consumed in reaction time the streetcar would travel 22 
feet in that period. This, added to the 25 feet needed to 
stop the car exclusive of reaction time, would have made it 
im possible to prevent the accident. 
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Plaintiff’s argument is specious in other respects. The 
figure of 45 feet which plaintiff claims to mark his distance 
from the car when he came into the motorman’s view, is 
reached by a calculation involving the speed plaintiff was 
walking and the distance he walked before being struck. 
There is no basis in the record for determining either of 
these factors selected by plaintiff, and the figure selected for 
distance walked is, in fact, incorrect. 

Plaintiff assumes he was walking 2 miles per hour. This 
he attempts to derive from his testimony that he “can walk 
V/o miles per hour.” Plaintiff did not testify as to his 
rate of speed at the time of the accident. From the testi¬ 
mony, such as it was, it would be equally logical to assume 
that plaintiff was walking 3 miles per hour, at which speed 
his entire argument defeats itself. Furthermore, plaintiff 
states that by walking from the middle of the westbound 
rails to the north rail of the eastbound rails, he would travel 
7 feet 8% inches. There is no testimony in the record to 
support such an assertion although the distances are not 
now questioned. However, all the testimony shows that 
plaintiff did not reach the north rail of the eastbound 
tracks. He was struck by the left front of the car, causing 
him to be knocked north,—back in the direction from which 
he came. The overhang of the car is not shown in the rec¬ 
ord. If allowance is made for this factor, the argument 
loses its force. 

It was held by this court in the two recent decisions of 
Roberts v. Capital Trcmsit Company, 76 U. S. App. D. C., 
367, 131 F. (2d) 871, and Jackson v. Capital Tramsit Com¬ 
pany, 69 App. D. C., 147,99 F. (2d) 380, that in the absence 
of testimony showing that the motorman could prevent the 
accident after .plaintiff’s position of peril could have been 
observed, there was no basis for the application of the “last 
clear chance” doctrine. Plaintiff undertakes to distinguish 
the Roberts case by stating that the testimony of the in¬ 
jured person showed she stepped from the safety of a load¬ 
ing platform directly into the path of the streetcar. The 
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fact is the majority of the witnesses denied that version 
and testified that the injured girl, as the plaintiff in this 
case, came from behind one streetcar into the path of an¬ 
other. This court held that under neither version was 
there a basis for a finding that the streetcar could have been 
stopped in time to avoid the accident. 

Furthermore, plaintiff’s argument gratuitously assumes 
that when the motorman first saw the pedestrian he was in 
a position of inextricable danger or in a position of danger 
of which he was oblivious. First of all, he was not in a posi¬ 
tion of inextricable danger. He was in the middle of the 
westbound tracks with complete control over his movements 
and able to stop at any point before reaching the eastbound 
track. In Jaclcson v. Capital Transit Company, supra, the 
court quoted the following language: 

“* * * *ordinarily a motorman rests under no obliga¬ 
tion to stop his car merely because he sees a pedestrian 
approaching the track. The footman is in a place of 
safety. He has absolute control over his movements 
and can stop instantly and it is reasonable to assume 
that he will stop and w’ait for the car to pass, and not 
attempt to cross immediately in front of it. * * * It 
would be impossible to operate streetcars in a city on 
any other theory.” Roanoke Railway and Electric 
Company v. Carroll, 112 Va. 598, 603. 

Secondly, there is no evidence to support the assertion 
that the plaintiff was oblivious of his danger at the time 
when the motorman first saw him. The testimony is to the 
effect that when in the middle of the westbound tracks he was 
looking east over his left shoulder from whence he could 
expect the approach of cars on the tracks he was then cross¬ 
ing. The motorman had the right to assume that before 
plaintiff would step into the path of eastbound streetcar 
traffic he would turn to look for cars approaching on that 
track. In Jackson v. Capital Transit Company, supra, this 
court said: 

“One operating a streetcar in a lawful manner, and 
giving proper and sufficient warning signals of its ap- 
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proach, may assume that a pedestrian upon, or drawing 
near to the track, will respect the preferential right of 
the streetcar and have sufficient care for his own safety, 
to take notice and leave the track, or stop and let the 
car pass * • •” 

In Washington Railway and Electric Company v. Upper- 
man, 47 App. D. C. 219, this court said: 

“In other words, when a motorman sees a pedestrian 
or one driving a vehicle approaching the track in front 
of his car, he has a right to assume that such person 
1 will respect the preferential right of the company, and 
not needlessly expose himself to danger.” 

In the Jackson case, the court went on further to say: 

“The presumption is—in the absence of such factors— 

! ‘that a grown man is aware of his surroundings’. If 
” ! the deceased had been lying, or sitting, or stooping 
down, or even standing, by the tracks, it might have 
1 suggested danger and obliviousness; if he had been a 
cripple, or pushing a cart, or moving mailbags; if he 
had been staggering or stumbling, or groping or tap- 
1 ping with a cane; if he had been a child, or if the motor-, 
man should have seen that he was in distress—as where 
a person had caught his foot between the rails—and 
had failed to slacken speed and to give warning; then, 
under any such circumstances, there might have been a 
case to go to the jury.” 

Certainly it cannot be said that at the precise moment 
when the motorman first saw the pedestrian in the case at 
bar he should have known that the pedestrian was oblivious 
of his peril. At that moment the motorman still had the 
right to assume that the plaintiff (whose whole argument 
depends upon his then being many feet from the path of the 
striking car) would turn in time to observe it and respect 
its preferential right of way. 

Thus plaintiff’s argument that the motorman should have 
observed his position of peril and obliviousness in time to 
stop the car with the means then available to him, is with¬ 
out merit. 
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n. 

There was no substantial evidence to warrant an instruc¬ 
tion on * 4 last clear chance. ’’ 

The factors dealing with the rate of plaintiff’s waiting, 
the number of feet he traversed, the distance of the car 
from plaintiff when he came into view, the speed of the car 
when 45 feet away, and the reaction time of the motorman, 
are either blandly assumed without support whatsoever in 
the record or spelled out of fragments ferreted from the 
testimony in an effort to produce a result denied by the 
direct and positive testimony of each and every witness 
who witnessed the occurrence. In the light of this and the 
further fact that plaintiff’s entire argument collapses if 
any one of its many steps fails, it cannot be said that there 
existed evidence of sufficient substance to warrant submis¬ 
sion of the doctrine to the jury. Conjecture and speculation 
will not suffice. A scintilla of evidence is not enough. There 
must be 44 substantial evidence,” [Jackson v. Capital 
Transit Company, 69 App. D. C. 147, 99 F. (2d) 380; Wash¬ 
ington Railway & Electric Company v. Buscher, 54 App. 
D. C. 353; 298 F. 675; Kelley Furniture Company v. Wash¬ 
ington Railway & Electric, 64 App. D. C. 215, 76 F. (2d) 
985]; evidence which a reasonable man might accept as ade¬ 
quate to support a conclusion [Edison Co. v. N. L. R. B. 305 
U. S. 197, 229]. 


The instruction submitted by plaintiff on 44 last chance” 
was fatally defective. It read (R. 3): 

1 4 4 The Jury are instructed that even though you find 

2 that the plaintiff, Josiah C. Cobb, may have been 

3 guilty of negligence which contributed to the acci- 

4 dent and the injury by putting himself in a position 

5 of inescapable peril, upon this street car track, if the 

6 driver of the street car saw his position, or in the 

7 exercise of reasonable care would have seen him, 

8 then it was encumbent upon him to use reasonable 
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9 care in order to avert an accident. If the motorman 

10 had time to avert the accident and failed to nse rea- 

11 sonable care to so avert it, then the defendant would 
• 12 be liable in spite of the fact of the plaintiff’s 

13 negligence. 

14 In order for this doctrine to apply, it must appear 

15 that the plaintiff was in a position of peril, that he 

16 was oblivious of his peril, he did not know of it or he 

17 was unable to extricate himself from it, and that the 

18 motorman was aware, or in the exercise of reason- 

19 ble care would have been aware that the plaintiff was 

20 in a position of peril and had an opportunity or 

21 should have had an opportunity to save the plaintiff 

22 from the consequences of his negligence, then it was 

23 his duty to do so, and the defendant would be liable 

24 although the plaintiff may have been negligent.” 

It will be noticed by line 21 that plaintiff’s concept of the 
doctrine would make it applicable if defendant, after ob¬ 
serving plaintiff’s peril and obliviousness, either had an 
opportunity or “should have had an opportunity ” to save 
the plaintiff, and failed to do so. It is the settled law of this 
jurisdiction that the doctrine is only applicable if after the 
prerequisites requiring action by the defendant occur, he 
then has it within his power to prevent the accident. Jack- 
son v. Capital Transit Co.; Roberts v. Capital Transit Co., 
supra; and Stewart v. Capital Transit Co., 70 App. D. C. 
346,108 F. (2d) 1. The very name of the doctrine confirms 
this view. Should the defendant be powerless to avoid the 
accident after plaintiff’s negligence has created the peril, 
obviously defendant does not have the “last clear chance” 
to avoid the accident. The instruction submitted would 
make a defendant responsible for an injury to plaintiff 
where defendant’s only negligence was antecedent in time 
to the negligence of plaintiff or where the negligence of each 
was concurring and contributory to the accident. 

Although the second paragraph of the instruction is de¬ 
signed as a clarification of the first, one deals with ines- 
capability and the other with obliviousness. 
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The second paragraph, lines 19 and 20, imposes an obli¬ 
gation upon the defendant to act if he becomes aware or 
should become aware of plaintiff’s peril. Awareness of 
peril alone is not enough. Awareness of the plaintiff’s in- 
escapability or obliviousness is also required. See Jackson 
v. Capital Transit Co., supra. 

The first paragraph of the prayer deals with inescapable 
peril, but under no possible theory of the case did defen¬ 
dant have it within its power to stop the car when plaintiff 
reached the point where his peril was inescapable. Since 
he was hit by left front of car, his peril was not inescapable 
until he moved the last few inches to bring himself into the 
path of the car, at which time the car was upon him. Inas¬ 
much as no view of the testimony suggests inescapability, 
a prayer involving that element was properly denied. 

This court has frequently said that the trial court is 
under no independent duty to revise an improperly drafted 
instruction. This principle was repeated in Stewart v. 
Capital Transit Company, supra. 

Although one trained in the niceities of the “last clear 
chance” doctrine may be able to discern many of its re¬ 
quirements through the veil of obscurity surrounding plain¬ 
tiff’s proffered instruction, it must be borne in mind that 
the instruction was designed to enlighten those uninformed 
in the law. For this purpose the prayer was grossly inade¬ 
quate and therefore properly denied. Stewart v. Capital 
Transit Company, supra. In fact, a comparison of the prof¬ 
fered instruction denied in the Stewart case with that ten¬ 
dered in this, reflects considerable similarity. With the 
elements of the doctrine so clearly defined in Jackson v. 
Capital Transit Company, supra, there is no excuse for the 
confusion inherent in plaintiff’s requested instruction. 

' IV. 

The plaintiff was guilty of contributory negligence as a 
matter of law, barring him from any recovery in this case. 

The plaintiff claims that he looked in the direction of the 
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approaching car which struck him but did not see it. The 
weather was clear, it was daylight and visibility was good. 
Plaintiff suffered from no impaired vision. Under com¬ 
parable circumstances, this court said in Fawcett v. Berg- 
mann, 57 App. D. C. 290, 292, 22 F. (2d) 718, quoting from 
Glaria v. Washington Southern Railway Company, 30 App. 


D. C. 559: 


L *?•_ . 


“;^4s v fiaie that, where the undoubted facts and cir¬ 
cumstances in evidence clearly show that one about 
to „crbss a railway track must inevitably have 
seen a coming car or train, if he had actually looked in 
its direction, the testimony of the injured party that 
he looked and failed to see it coming may be rejected, 
and his contributory negligence declared as a matter 
of law notwithstanding. * • # These rules apply where 
the plaintiff’s case is based upon a charge of last clear 
chance negligence. 


Quoting with approval from the opinion of Northern 
Pdcific R. Co. v. Freeman, 174 U. S. 379, this court said in 
Htirten v. Railway Company, 18 App. D. C. 260, which con¬ 
cerned a claim made by a man who had walked onto the 
tracks of an approaching streetcar where he was struck: 

“ Judging from the common experience of men, there 
can be but one plausible solution of the problem of how 
the collision occurred. He did not look; or if he looked, 
he did not heed the warning, and took the chance of 
crossing the track before the train could reach him . 
In either case he was clearly guilty of contributory 
negligence.” 

CONCLUSION. 

For the reasons heretofore stated the judgment below 
should be affirmed. 


Respectfully submitted, 

Howard Boyd, 

Edwaed Bennett Williams, 
Attorneys for Appellee. 




